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DETAILED ACTION 

Claim Rejections - 35 USC § 103 

The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

Claims 1-8,10-20 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Fraser et al. (6478800) in view of Buttner-Janz et al. (5401269) and McGahan et 
al. (WO 01/62191). Fraser et al. disclose (Fig. 1) a spinal implant 24 and tool set 10 for 
implantation. Fraser shows (Fig. 4) an implant with upper and lower baseplates having 
perimeters. Fraser also shows (Fig. 12) the tool with corresponding distal surface 106 
and a plurality of spacers or projections protruding outwardly from the distal surface to 
thus form a recessed engaging surface. However, Fraser et al. fail to disclose the 
implant's baseplates being articulable relative to one another and that the 
corresponding surfaces of the baseplate and tool are angled. It is noted that Fraser 
discloses other spinal implants are capable of use with the tool, col. 3, lines 54-56. 
Buttner-Janz et al. teach (Figs. 3,4) a spinal implant with first and second plates that are 
articulatable and have slot on the outer surface capable of receiving a tool. McGahan et 
al. illustrates (Fig. 15b) a spinal orthopedic set with a spinal implant 10 with angled 
perimeter surfaces having a central flat surface 22 flanked by two flat corner perimeter 
surfaces 18, 26 that correspond to the angled distal end of the tool having central 
surface 128 and two flanked flat surfaces 126, 130 to engage the implant. McGahan 
teaches that angled perimeter flat surfaces are provided to prevent rotation of the 
implant when inserting with the tool, page 12, lines 21-24. McGahan also shows (Fig. 
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22B) a difference in dimension of the implant surface and the tool engaging surface. 
McGahan show (Figs. 29A,B) another insertion tool and implant where the 
corresponding angled surfaces comprise a central flat surface flanked by two adjacent 
flat surfaces and thus form corners. Regarding claims 13-15, since the tool is capable of 
being positioned about the implant in several locations, respective desired surgical 
approaches are capable of being used. It would have been obvious to one of ordinary 
skill in the art to modify the set and use an articulating implant as taught by Buttner-Janz 
et al. with the tool of Fraser et al. since this would provide a patient with the ability to 
permit motion between the vertebrae and it further would have been obvious to one of 
ordinary skill in the art to also utilize angled flat perimeter surfaces on the plates and 
tool as taught by McGahan and modify the spinal implant and tool set of Fraser et al. as 
modified by Buttner-Janz such that it provides the surgeon with more precise control of 
the spinal implant or a more "locked" fit between the tool and implant. A modification of 
the engaging surfaces between the tool and that of the spinal implant would be within 
the skill of one of ordinary skill in the art since it would not change the ability of the 
device's baseplates from articulating with respect to one another. Thus the modification 
of Fraser's tool in view of McGahan's teaching would result in having at least three flat 
surfaces and form at least two recessed corners. 

Claim 22 is rejected under 35 U.S.C. 103(a) as being unpatentable over Erickson 
et al. (6368350) in view of Branch et al. (6174311). Erickson et al. disclose (Fig. 6) a 
spinal implant with upper and lower baseplates (20,21) having perimeters. Because the 
perimeters are not rounded, they can be considered to be angled. However, Erickson 
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et al. fail to disclose the tool used to deliver the implant's baseplates with corresponding 
surfaces on the tool that are angled. Branch et al. teach (Fig. 10) a tool with a spacer 
protruding outward from the angled surface. Since no surfaces are rounded or curved 
the distal surface of the tool can be considered angled. Fig. 1 1 shows the implant 
engaging angled surfaces of the tool. It would have been obvious to one ordinary skill 
in the art to have a tool as taught by Branch et al. that engages a perimeter of the 
implant of Erickson such that it provides a stable engagement for delivery. 

Response to Arguments 

Applicant's arguments filed 5/20/08 have been fully considered but they are not 
persuasive. In response to applicant's argument that there is no suggestion to combine 
the references, the examiner recognizes that obviousness can only be established by 
combining or modifying the teachings of the prior art to produce the claimed invention 
where there is some teaching, suggestion, or motivation to do so found either in the 
references themselves or in the knowledge generally available to one of ordinary skill in 
the art. See In re Fine, 837 F.2d 1071 , 5 USPQ2d 1596 (Fed. Cir. 1988)and In re 
Jones, 958 F.2d 347, 21 USPQ2d 1941 (Fed. Cir. 1992). In this case, the teaching of 
Buttner-Janz is to provide the patient with an articulating implant. Fraser does not state 
that an articulating implant cannot be used, but a variety of possible types of implants 
can be used with the delivery tool. Applicant then argues that McGahan cannot be used 
as a teaching since it is a tool used on a spacer and not a moveable spinal implant. 
However, the implant is not what is intended to be incorporated into the system but the 
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corners of the implant and the corresponding structure on a tool since this formation 
prevents dislodgement of the implant from the tool during insertion. 

Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Brian E. Pellegrino whose telephone number is 571- 

272- 4756. The examiner can normally be reached on M- F (9am-5:30pm). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Corrine McDermott can be reached on 571-272-4754. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 

273- 8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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